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Cal ly Rai l  Gro up, 
c/ o 10 0  Gi f ford  St re et  

London N1 0 DF 
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Af for dable H ousi ng  and  t he I sl i n gto n Tr i ang le 

 
Sum m ar y 
ArgentÕs revised outl ine planning appl ication for the Triangle sit e in Islington and Camden 
proposes 200 homes. 80 of these (40%) are called Ôaffordable housingÕ, consist ing of 36 social  
rented unit s and 44 which are said to be In termediate Affordable Housing. 

The GovernmentÕs Planning Pol icy Statement 3 (PPS3) has introduced strict 
defin it ions of I ntermediate Affordable Housing and the 44 unit s do not quali fy, as described 
under the Heads of Terms of the proposed section 106 agreement. Even i f the affordable 
housing obligations in the final detail ed Section 106 agreement for the Tr iangle were drawn 
up in the same way as those for the Main Site in Camden, the unit s would stil l not quali fy as 
In termediate Affordable Housing. 

Unless the Triangle section 106 agreement is amended to comply with PPS3 the 
Argent offer wil l provide only 18% affordable housing for the sit e. This problem can be solved. 
It  requir es all the affordable housing to meeting the PPS3 definit ion by making it  social  
rented, by offering other types (in particular Sub-Market Rent Keyworker housing) which do 
qualify or by changing the subsidy arrangements for  the types of I ntermediate Affordable 
Housing currently offered (Shared Equit y, Homebuy and Right-to-buy Homebuy). As PPS3 
also introduces new requir ements to assess housing need, part icularly for  famil ies wit h 
chil dren, older and disabled people, IslingtonÕs needs would be better met by increasing the 
social rented housing content of the scheme. 
 
Backgr ou n d 
Argent (KingÕs Cross) Ltd and i ts partners, LCR and Exel, (called Argent for brevit y) have 
made two outline planning applications for the development at KingÕs Cross. These are for  two 
separate but adjacent sit es known as the Main Site and the Triangle. The Main Site is wholly 
in Camden and was granted planning permission in December 2006. A judicial review of 
CamdenÕs decision by the KingÕs Cross Rail way Lands Group (KXRLG) fail ed in May 2007 
(see Appendix).  
 The Triangle was considered by CamdenÕs commit tee in March 2006. They agreed, 
subject to various contingencies, including a requir ement that Islington granted permission 
Ôin the same termsÕ as the Camden resolution. The Triangle application was considered by 
IslingtonÕs West Area Planning Sub-Commit tee in Apr il  2006. That Sub-Commit tee reduced 
the number of housing unit s to be provided by the scheme from 246 to 200 and made other  
changes to the conditions. All these changes created dif ferences from the decision of 
CamdenÕs Committee taken the previous month. 

The Islington Commit tee asked for it s decisions to be reported to Camden for their  
consideration. Camden officers did not do so. I nstead the matter was brought back to the 
Islington Sub-Committee in February 2007. Argent accepted the reduction in the number of 
unit s and made proposals for changes to the proposed condit ions to give effect to it . The Sub-
Commit tee was asked to agree to a number of amendments to the condit ions. 

On intermediate affordable housing the Commit tee was told ÔThe number of 
intermediate unit s would be 44, as compared wit h 48Õ previously and that ÔThe updated mix 
would be 26 x shared equit y units, 10 x HomeBuy unit s (no change) and 8 x Right to 
HomeBuy units (no change). There would no longer be any Shared Ownership or Sub Market 
Rented unit sÕ (Report ¤4.6). The Sub-Committee was concerned about whether some or all of 
the intermediate affordable housing st il l qualif ied as such in the light of PPS3 and has asked 
officers for further  advice on the poin t before taking a decision on the revised application. 

PPS3 was an issue in the judicial  review. Unfortunately the judge was told, 
incorrectly, there was no material di fference between the defin it ion of affordable housing in 
the draft PPS3 and what was finally published. In  addition, the argument put by KXRLG only 
concerned whether the In termediate Affordable Housing involved a discount. The question of 
recycling subsidy was not argued. A fuller discussion of what the case decided is to be found in 
the Appendix. 
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Plan n ing Pol icy Statem en t  3Ñ H ousi ng 
Planning Policy Statement 3 (PPS3) was published in December 2006 together with 
support ing guidance called Deliver ing Affordable Housing. It  defines both affordable housing 
and in termediate affordable housing. 

Af for dable housin g is: 
ÔAffordable housing includes social rented and intermediate housing, provided to specified 

eligible households whose needs are not met by the market. Affordable housing should: 
Ð Meet the needs of eligible households including availability at a cost low enough for them to 
afford, determined with regard to local incomes and local house prices. 
Ð Include provision for the home to remain at an affordable price for future eligible 
households or, if these restrictions are lifted, for the subsidy to be recycled for alternative 
affordable housing provisionÕ. 

I n ter m ed iat e af for dable hou sin g is: 
ÔHousing at prices and rents above those of social rent, but below market price or rents, and 

which meet the criteria set  out above. These can include shared equity products (e.g. 
HomeBuy), other low cost homes for sale and intermediate rent.Õ 

 
Deliver ing Affordable Housing explains that ÔThe Government has adopted this defin i tion 

of affordable housing because it  wishes to ensure that developer contributions are used to 
help provide genuinely affordable housing for households in need over  t h e l ong t er m Õ (¤34, 
emphasis added). After outlining the types of housing between market and social rented 
housing that can be I ntermediate Affordable Housing (¤38), i t continues by requir ing both 
subsidy and the recycling of that subsidy to meet the requir ement for long term provision: 

Ô39. Homes of any of these types should only be considered intermediate 
affordable housing if they meet the criteria in the definition. If they do not, 
even if offered at less than market price, they should be considered Ôlow 
cost market housingÕ, outside the definition of affordable housing. [Emphasis 
in the original] 

Ô40. For example, a shared ownership home is likely to be affordable if access 
is restricted to households from a target group at a price they can afford. 
The purchaser may staircase out, but there should be secure 
arrangements for subsidy to be recycled to provide more affordable 
homes or buy back the home if needed. [Emphasis added] 

Ô41. Low cost market housing is not part of the GovernmentÕs definition of 
affordable housing although it can play an important role in meeting 
housing demand. Local authorities should consider the potential to provide 
low cost market housing as part of their approach to achieving a mix of 
housing (PPS3, paragraph 26)Õ. [Emphasis added] 

Deliver ing Affordable Housing also recognises (¤¤97 to 101) that the subsidy could be 
provided by the developer wit hout housing grant. It  reaffir ms that ÔThe defini tion of 
affordable housing set out above applies to both grant funded and grant free homesÕ. After  
noting that the Housing Corporation wil l ensure that the homes meet the defin i tion of 
affordable housing where they are funded wit h housing grant, i t continues ÔWhere no grant is 
provided, it  wil l be for the local authorit y to ensure that these matters are dealt with fullyÕ. 

 
I n  su m m ar y PPS3 r equ i r es th at  th e housing m u st : 

!  be made avail able to classes of people who would otherwise have dif ficulty accessing 
housing on the open market;  

!  be subsidised (ei ther by housing grant or by the developer); and  
!  remain affordable for future occupants or, i f it  ceases to be affordable, the subsidy must 

be recycled to make other  housing affordable. 
 
Th e Ar gen t  Af for dabl e H ou sing Of fer  
Across the whole development (the Main Sit e and Triangle Site), Argent have proposed a 
variety of affordable housing. I n addit ion to social rented housing there are five I ntermediate 
Affordable Housing ÔproductsÕ which they have named Shared Ownership, Shared Equit y, Key 
Worker Sub-Market Rented, Homebuy and Right-to-Buy Homebuy. 

Each product is described in the Heads of Terms for the Section 106 agreements in 
the same terms for both sit es. Following CamdenÕs decision on the Main Site in March 2006, 
negotiat ions between Camden Council  and the developers continued. These finalised the 
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actual Section 106 agreement, turning the ÔHeads of TermsÕ into a full legal agreement. I n this 
process the offer for I ntermediate Affordable Housing was refined by the introduction of some 
recycling of subsidy. When the full 106 agreement was reported to the Camden Committee in 
November 2006 the only mention of this was the statement that ÔOther measures include how 
the stair casing receipts on the shared equit y are dealt wit hÕ (Camden Report, November 2006, 
¤5.11.2). 
 The Islington Commit tee was given fur ther information in February 2007 because the 
Council Õs Housing Officer had asked for further in formation: 
 Ô4.8 The CouncilÕs Housing Officer raised a query regarding the 

intermediate housing referred to as ÔHomebuyÕ and Argent have provided 
information on this: 

 Ô4.9 ÒArgent, as Developer, would act as the banker on the 'Homebuy' and 
'Right to Buy Homebuy' products. The loans would be provided interest-
free. The average initial equity stake acquired by purchasers of Shared 
Equity units would be 60%, leaving Argent with an average residual 
equity stake of 40%. In practice, there would be a range of equity stakes 
available to purchasers between 30% and 80%, with an element of 'first 
come first serve.' To illustrate this, if there were 10 shared equity units 
available and the first 5 purchasers each acquired 50% stakes, the 
remaining 5 units would then be made available at 70%, to achieve the 
60% average overall. Argent would not be charging any rent on the 
unsold equity in the ÔHomebuyÕ scheme.Ó [italics added] 

 Ô4.10 The Housing Officer advised that they are satisfied with this proposed 
schemeÕ. 

The quotation from Argent (¤4.9) is confusing. The fi rst two sentences refer to the 
Homebuy products, as does the last. The middle three sentences (highlighted in it alics) can 
only refer to Shared Equit y, not Homebuy. This may be merely an editing problem where 
dif ferent par ts of a longer response were conflated. I f not, it  suggests that Argent see Shared 
Equit y as a species of Homebuy and wil l not be charging rent on the retained equit y in this 
part of the scheme. If  that is so, there is an element of i n i t i al  subsidy in the Shared Equity 
unit s. 
 
Th e I n ter m ed i ate Af f or dabl e Ôpr oductsÕ i n  t h e Ar gen t  sch em e 
 
(1)  Sh ar ed Equ i ty: These unit s are described in Obligation 6(a) of the Islington Heads of 
Terms: 

Shared Equity to be delivered by the Developer on a part equity (i.e. owned) basis 
with a minimum average equity element of 60% across all first sales, with a minimum 
equity element of 30% and a maximum equity element of 80% on all first sales, 
occupiers having the right to staircase up to 100% of the equity.  

The Camden s. 106 Agreement fleshes this out and adds provisions about recycling of the 
stair casing receipts. Section NN ¤9 (page 179) deals with Shared Equity Stair casing Receipts. 
It  says that: 
!  Stair casing Receipts are to be held in a ÔDesignated AccountÕ Ôfor the purposes 

of improving the affordabil it y of other ÔIntermediate Housing Unit sÕ (¤9.2); but 
!  The requir ement to recycle these receipts in to the Account ceases for each 

tranche of Shared Equity unit s af t er  f i f t een  year s. The Developer may Ôretain 
these proceeds as capital receipts from the DevelopmentÕ (¤9.5(a)) [Emphasis 
added]. 
Shared Equity appears to be subsidised (providing i t can be confir med that Stair casing 

Receipts represent that subsidy) and the subsidy is to be recycled through the ÔDesignated 
AccountÕ. However, the t ime l im it  on the ÔDesignated AccountÕ means that subsidy ceases to 
be recycled. That appears to exclude the housing from the definit ion of I ntermediate 
Affordable Housing in PPS3. 

 
(2)  Sh ar ed Ow ner sh i p: These units are described in  Obligation 6(b) of the Islington Heads 
of Terms: 

Shared Ownership provided on a part equity (i.e. owned) part rented housing, with a 
minimum average equity element of 50% across all first sales, with a minimum equity 
element of 25% and a maximum equity element of 75% on all first sales, occupiers 
having the right to staircase up to 100% of the equity. 
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These are to be delivered by an ÔAffordable Housing ProviderÕ (AHP). As such the rental  
element wil l be ÔaffordableÕ and the AHP wil l be responsible for recycling the receipts. It  
therefore qualif ies under the definit ion of In termediate Affordable Housing in PPS3. 
 
(3)  K ey W or k er  Sub-M ar k et  Ren ted: These unit s are described in Obligation 6(c) of the 
Islington Heads of Terms: 

Key Worker Sub-Market Rented available for rent to Key Workers at a rental 
benchmarked against competing products in Central London with a discount of up to 
20% off Open Market Rent, and an agreed definition of "Key Worker". 

The discounted rent ensures that these unit s quali fy under the definit ion of I ntermediate 
Affordable Housing in PPS3 provided the developer is obliged to keep the units avail able on 
the same terms as they tenant changes. 
 
(4)  H om ebuy:  These unit s are described in Obligation 6(d) of the Islington Heads of Terms: 

Homebuy to be delivered by the Developer with an interest free loan of 25% of the 
Open Market Value (and 30% in the case of the larger 2 bedroom units (61 sq m 
net)), to be offered to the purchaser by the Developer, with provisions for repayment 
of the loan on sale (the amount to be repaid being the same percentage of the sale 
price as the original loan percentage) and removal of restrictions following repayment 
of the loan. 

This product is defined in ¤5 of the Camden Agreement (page 177). There is in it ial subsidy: 
Ôthe Homebuy loanÕ (¤5.1(a)). ¤5.1(e) states that Ôfor the avoidance of doubtÕ, once the loan has 
been repaid , the unit Ôshall no longer be subject to any Affordable Housing obligationsÕ. 

The Homebuy scheme involves in i tial subsidy: an interest-free loan. The loan is to be 
repaid not as a fixed cash sum but as a percentage of the value of the unit  at the time of 
repayment. The occupier is then free to sell it  on the open market. There is no stated 
obligation on the Developer to recycle the subsidy; indeed, both the Developer and the 
occupier are freed from any Affordable Housing obligations. The lack of recycling of subsidy 
means that, as described, these unit s do n ot  qu al i f y under the definit ion of I ntermediate 
Affordable Housing in PPS3. 

 
(5)  Righ t -t o-Buy-H om ebuy: These unit s are descr ibed in Obligation 6(d) of the Islington 
Heads of Terms: 

Right-to-Buy-Homebuy to be delivered by the Developer and similar to the 
Homebuy housing, but available to existing Council tenants eligible to purchase under 
the Government backed Right to Buy Scheme. An interest free loan of 25% of the 
Open Market Value (and 30% in the case of the larger 2 bedroom units (61 sq m net)) 
to be offered to the purchaser by the Developer with provisions for repayment of the 
loan on sale (the amount to be repaid being the same percentage of the sale price as 
the original loan percentage) and removal of restrictions following repayment of the 
loan. Council tenants eligible for Right to Buy can apply for an additional discount 
equivalent to their Right to Buy discount under the Government Scheme, up to a 
maximum of £16,000, with provisions for repayment of the discount. The terms for 
repayment of the discount [are] to mirror those in place under the Government 
Scheme.  

This description provides for a discount, funded by the developer, equivalent to that in the 
Government Scheme. The actual proposal has been developed further in the negotiations 
between Camden Council  and Argent that led to the Main  Site Section 106 Agreement. This 
Agreement covers the possibil it y that a purchaser cannot be found wit hin six months for a 
Right-to-Buy-HomeBuy unit (Section NN, ¤6.3, page 178). In  those circumstances the 
Developer is allowed to remarket Right-to-Buy-HomeBuy as HomeBuy. (An equivalent 
provision is included in the Islington Heads of Terms by obligation 24). The Camden 
Agreement requires that any Righ t -t o-Bu y d iscou n ts that would have been payable to 
purchasers by the Developer are to be paid into the Shared Equit y Stair casing Receipts 
Designated Account (¤10, page 180). It  is not clear whether the fi fteen year rule that applies to 
other payments in to this Account applies to these payments. 
 The Camden Agreement also provides for a ÔRight to Homebuy loanÕ under ¤6.1(b) 
equivalent to the Homebuy product. ¤6.1(f) states that Ôfor the avoidance of doubtÕ, once the 
loan has been repaid, the unit  Ôshall no longer be subject to any Affordable Housing 
obligationsÕ. There is no obligation to recycle the Righ t  to H om ebu y l oan  for other  
affordable housing subsidy. 
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The Right-to-Buy-Homebuy scheme involves ini tial subsidy: an interest-free loan. It  
also attracts a discount equivalent to that provided by the Government scheme. The loan is to 
be repaid not as a fixed cash sum but as a percentage of the value of the unit  at the time of 
repayment. The occupier is then free to sell it  on the open market. If  they do sell before the 
period requir ed to qualif y for keeping the discount they may be liable to repay some or all of 
it . There is no stated obligation on the Developer to recycle the subsidy. There is provision to 
use the discount as subsidy i f i t is not used as Right-to-Buy discount. The lack of recycling of 
subsidy means that, as described, these units do not  qu al i f y under the defin i tion of 
In termediate Affordable Housing in PPS3. 

 
I n  su m m ar y: 
!  Shar ed Ow n er sh ip ( th r ough  an  ÔAf for dabl e H ousi ng Pr ovi der Õ) and K ey 

W or k er  Su b-M ar k et  Ren ted cl ear ly qual i fy as I n ter m ed i ate Af for dabl e 
H ousi ng as t hey ar e subsid ised and  t he subsi dy i s r ecycled i n t o oth er  
af for dabl e h ousi ng.  

!  Shar ed Equ i ty an d th e u npaid Righ t -t o-Bu y d iscoun ts ar e r ecycled bu t  f ai l  
to qu al i fy because th e su bsi dy is t im e l im i ted and  n ot , th er efor e, p r oper l y 
r ecycled . 

!  H om ebuy and Righ t -to-Buy-H om ebu y f ai l  to qual i f y because, al t hough  
th er e i s i n i t i al  su bsi dy, i t  i s not  r ecycl ed . 

 
Th e Af for dabl e H ou sing Of fer  on  t he Tr i angl e 
The planning application for the Triangle proposes 200 new homes and 40% of these (80) are 
said to qualif y as affordable housing. Of these 80, 36 are to be social rented, which quali fy as 
affordable housing under PPS3. The remain ing 44 unit s are called In termediate Affordable 
Housing. They are described as being: 
!  26 Ôshared equityÕ unit s, 
!  10 ÔHomeBuyÕ units, and 
!  8 ÔRight-to-buy HomeBuyÕ unit s. 

None of them currently quali fy as In termediate Affordable Housing for the reasons 
set out above. 

The TriangleÕs affordable housing should be exactly that: affordable housing as 
defined in PPS3. To comply with Council  policies and the London Plan there should be 50% 
affordable and 70% of that should be social rented: 70 social rented units and 30 in termediate 
unit s. The increased emphasis in PPS3 policies on new requir ements to assess housing need 
rein forces the need to provide more social rented housing. Even i f Argent cannot be induced 
to increase the amount of affordable housing, the simplest cure for the problems with the 
In termediate Affordable Housing offer is to replace it  with social rented housing. Any 
remaining I ntermediate Affordable Housing should be of a type that clearly meets the 
requir ements of PPS3 (Key Worker Sub-Market Rented or Shared Ownership). I n the last 
resort, Argent could be requir ed to change the terms of the defective products so all subsidy is 
fully recycled. 
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Appendix: Judicial Review of the Camden decision on the ‘main site’ 
 
The KingÕs Cross Rail way Lands Group brought a judicial review of the London borough of 
CamdenÕs decision to grant outline planning permission to Argent (KingÕs Cross) Ltd for the 
KingÕs Cross Central main sit e. The case was heard in the Administrative Court by Mr  Justice 
Sullivan on 24th and 25th May 2007. 

Two issues were considered: whether the advice given to the Committee reconsidering 
the application unduly fettered it s discretion to change it s earlier decision (Issue 1) and 
whether the publication of Planning Policy Statement 3 (Housing) after the Commit tee 
decision but before the decision letter was issued should have led the officers to return the 
application to the Commit tee for further consideration (Issue 2). The application fail ed on 
both grounds. Quotations from the judgment in this note are taken from the shorthand 
writ ersÕ text checked against notes taken at the tim e and, therefore, may be subject to minor  
correction. 

 
I ssu e 1: fet t er ed  di scr et ion  
Sullivan J. pointed out it  was clear law that ÔA change of mind may be justi fied even though 
there has been no change of cir cumstances whatsoever if  the subsequent decision taken 
considers that a dif ferent weight should be given to one or more of the relevant factors, thus 
causing the balance to be struck against rather than in favour of granting planning 
permissionÕ (p. 10, ll. 12-17). The question to be decided was whether  the Commit tee had not 
exercised it s discretion as a result of officer advice or for some other reason. After looking at 
the evidence he took the view that members of the Committee Ôwere boxed in  by their  
realization of the practical reali ty that in the absence of any material change of cir cumstances 
they would be unable, as a matter  of fact (not law) to demonstrate that there was a good 
planning reason for changing their  mindÕ (p. 41, ll. 5-8). As Sullivan J. emphasized, he was 
deciding that, on the particular  facts of what happened at that par ticular meeting of the 
Camden Commit tee, the Commit tee was not Ôboxed inÕ by the officer advice. 
 
I ssu e 2:  ef f ect  of  PPS3 
Sullivan J. noted that it  was common ground between the par ties that, if  PPS3 represented a 
material change of cir cumstances officers would have an obligation to refer the matter back to 
the Commit tee. He stated that the final version of Planning Pol icy Statement 3 (PPS3) 
contained a defini tion of affordable housing and ÔThe same definit ion was contained in the 
draft PPS3Õ (p. 13, l. 17). On this basis he compared the definit ions of affordable, intermediate 
and market housing in the section 106 agreement approved by Camden wit h the definit ions in  
PPS3 and found that the intermediate housing offered was Ôat a discountÕ and therefore 
qualif ied. He therefore found there was no material change which should have led officers to 
refer the matter  back to the Commit tee. 

 
M at ter s not  consider ed 
Unfor tunately, the statement that the draft and final defin it ions of affordable housing in PPS3 
are Ôthe sameÕ is incorrect. There is a substantial di fferenceÑconcerning the recycling of 
subsidyÑwhich was never put to the judge. As Sullivan J. did not consider the issue, it  could 
not form part of his decision and Islington is therefore enti tled to take the question of subsidy 
recycling in to account despit e the judgment. 

The requir ement in the draft PPS3 for subsidy was that ÔAffordable housing 
shouldÉ include provision for the home to remain at an affordable price for future eligible 
households, or i f a home ceases to be affordable, any su bsi dy sh ou l d gen er al l y be 
r ecycled for additional affordable housing provisionÕ. [Emphasis added] 

The requir ement in the final PPS3 for subsidy was that ÔAffordable housing 
shouldÉ include provision for the home to remain at an affordable price for future eligible 
households or, if  these restrictions are lif ted, for th e subsi dy to be r ecycl ed for alternative 
affordable housing provisionÕ. [Emphasis added] 

The significant change here is the replacement of Ôif a home ceases to be affordable, 
any subsidy should generally be recycledÕ by Ôif these restrictions are lif ted, for  the subsidy to 
be recycledÕ removing the quali fication ÔgenerallyÕ from i t. From that it  can be seen that 
housing which is init ially subsidised but for which the subsidy is not recycled does not quali fy 
as Ôintermediate affordable housingÕ. This policy change is highly material in considering the 
planning obligations for the Triangle sit e. 


